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IN THE COURT OF SPECIAL JUDGE (POCSO) :: SONITPUR, 

TEZPUR :: ASSAM 

Present: N. AKHTAR, Special Judge 

Date of Judgment: 02.03.2022 

Special (POCSO) No. 31 of 2019 

 

(FIR No. 619 of 2019 of Dhekiajuli Police Station) 

 

COMPLAINANT: State of Assam 
 

REPRESENTED BY: Sri. S.K.Moitra, Special PP. 
 

ACCUSED: Rafikul Islam (A1) 
 

REPRESENTED BY: Sri. Babul Borthakur, Advocate. 
 

 
 
 
 

APPENDIX-13 
 

Date of Offence: 26.08.2019 
 

Date of FIR: 30.08.2019 
 

Date of Charge Sheet: 30.09.2019 
 

Date of Framing of Charge: 24.01.2020 
 

Date of commencement of evidence: 14.02.2020 
 

Date on which Judgment is reserved: 28.02.2022 
 

Date of Judgment: 02.03.2022 
 

Date of the Sentencing Order, if any: Does not arise. 
 

 
 
 
 



P a g e  | 2 
Special (POCSO) Case No. 31 of 2019 

Page 2 of 11 
 

ACCUSED DETAILS 
 

 

 

JUDGMENT 
 

1. Brief fact of the case is that on 26.08.2019, the daughter of the 

informant went to her school but did not return home. She went 

missing. Hence, the FIR was lodged.  

2. Based on the said FIR, a case being Dhekiajuli PS Case No. 619/2019 

U/Sec. 363 of the IPC was registered and investigated into and after 

completion of the investigation, chargesheet was submitted against the 

above-named accused person U/s 366/376 IPC read with Sec. 4 of the 

POCSO Act, 2012. 

3. On appearance of the accused person, copies of relevant documents 

were furnished to him in compliance of the provision of Sec.207 CrPC. 

Having heard both the sides and considered the materials on record, 

formal charges were framed against the accused person u/s 366-A/376 

IPC read with Sec. 4 of the POCSO Act, 2012 and had been read over 

and explained to the accused person to which he pleaded not guilty and 

claimed to be tried.  
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4. During trial, the prosecution has examined as many as 11 (Eleven) 

witnesses. The accused person was examined U/s 313 CrPC. Defence 

has not adduced any evidence. At the end of the trial, the argument 

advanced by the learned counsel for both the sides were heard at 

length.  

                               POINT FOR DETERMINATION 

 Whether on the alleged day of the incident, the accused 

induced the minor daughter of the informant to go with him 

with intent that she may be forced or knowing that it is likely 

that she will be forced or seduced to illicit intercourse with 

another person and thereby committed an offence 

punishable U/s 366-A of the IPC? 

 Whether on the same day, the accused also committed rape 

on the daughter of the informant and thereby committed an 

offence U/s 376 of the IPC? 

 Whether on the aforesaid day, the accused also committed 

penetrative sexual assault on the minor daughter of the 

informant and thereby committed an offence punishable U/s 

4 of the POCSO Act, 2012? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant thereto. 

6. Before going further, it is worthwhile to indicate here that since charges 

have been framed U/s 366-A/376 IPC read with Sec. 4 of the POCSO 

Act, the age of the victim girl is of paramount importance in this case. 

Let me therefore; first of all, analyze the evidence on record as to the 

age of the victim girl. 
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7. PW1 who is the father of the victim girl has stated in his evidence that 

at the time of the alleged incident, his daughter was 16 years old and 

she was in Class-X. PW4 who is the mother of the victim girl has also 

stated that her daughter was around 16 years of age at the time of the 

incident. However, the prospection could not adduce any documentary 

evidence in support of the age of the victim girl. However, the victim 

was examined by doctors who were examined as PW9 and PW10 by the 

prosecution. On the basis of radiological reports, it was opined by PW9 

that the alleged victim girl was “around 18 years” at the time of 

examination. PW9 has also stated that she had given her opinion on the 

basis of reports of Radiologist. PW10 is the said Radiologist who has 

stated that the victim girl was around 18 years at the time of 

examination. He has also stated in his cross-examination that “around 

18 years” means that it may be 18 years 2/3 months or 17 years 9/10 

months.  

8. It was argued by the learned defence counsel that based on the 

evidence of PW10 who is the Radiologist; there are two possibilities 

which are emerging i.e that the alleged victim girl was 18 years 2/3 

months or 17 years 9/10 months at the time of examination. It is 

further submitted that in such a scenario, the possibility which supports 

the case of the defence has to be accepted. I have carefully considered 

the aforesaid submissions in the light of the evidence on record. It is 

admitted position that there is no documentary evidence in support of 

the age of the alleged victim girl. Therefore, there is no option but to 

rely on the medical evidence. Now, PW9 and PW10 clearly stated that 

the age of the victim girl was around 18 years. “Around 18 years” have 

been defined by PW10 in his cross-examination which raises two 

possibilities, one showing that the victim girl was above 18 years of age 

and the other showing that she was below 18 years. There is no 

denying the fact that when two views are possible from a given set of 

evidence, the view that favours the case of the defence has to be 
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accepted. Thus, in the light of the medical evidence on record, it must 

be accepted and held that the alleged victim girl was above 18 years at 

the time of the alleged incident.  

9. Having held so, it must also be noted that since the age of the victim 

girl appears to be above 18 years, the charges U/s 366-A and Sec. 4 of 

the POCSO Act would stand failed. However, there is a charge U/s 376 

IPC as well and so, let me scrutinize the evidence on record.  

10. PW1 has deposed in his evidence that on the day of the alleged 

incident, his daughter went to school and she was picked up by the 

accused in a motor cycle. He took her to Nagaon but when PW1 called 

him over phone, the accused brought her back to his house and when 

the villagers asked him why he took away the girl, the accused replied 

that he was in love with her. On being asked, his daughter also told him 

that the accused forcefully took her away. PW1 had lodged an FIR 

which is Ext-1. PW3 is an independent witness whose evidence goes to 

show that he heard from PW1 that his daughter went to school but she 

did not return home. PW3 being accompanied by PW1 went to police 

station and lodged an information to police. On enquiries being made, it 

revealed that the elder brother of the accused contacted the accused 

over phone and got to know that he took the victim girl to Nagaon. He 

was asked to come back and accordingly the accused returned along 

with the victim girl. PW3 also went to the house of the accused after his 

return and a village meeting was also held in their house. In front of 

the villagers, the victim girl clearly stated that she went with the 

accused on her own volition. Since the accused was already married 

and the victim girl was also minor, both of them were taken to the 

police.  

11. PW4 is the mother of the victim girl. Her evidence goes to show that 

her daughter went to school but she did not return home. She went 

missing. On enquiries being made, it came to light that her daughter 
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was in the house of the accused. Her husband along with others went 

to the house of the accused and brought her back. PW5 has deposed 

that on the alleged day of the incident, the victim girl went to school 

but did not return home. Later, it revealed that she was taken away by 

the accused and she was in the house of the accused. She was brought 

back with the help of the villagers. PW6 is an independent witness and 

he attended a meeting in the house of PW1 where he got to know that 

the daughter of PW1 had eloped with the accused. A deed of 

settlement was also made in the said meeting wherein he put his 

signature. PW7 has stated in his evidence that he heard from the 

villagers that the daughter of the informant had eloped with a boy and 

later, he got to know that the boy was the accused. PW8 had also 

stated that he also heard from the villagers that the daughter of the 

informant (PW1) had eloped with the accused.  

12. PW9 is the Medical Officer. She had examined the alleged victim girl on 

11.09.2019 at Kanaklata Civil Hospital in connection with this case. She 

had opined that there was no mark of injury or violence on her body as 

well as on her private parts and the age of the victim girl was around 

18 years. There was also no sign and symptoms of recent sexual 

intercourse at the time of examination. Ext-3 is the medical report. 

PW10 is the Radiologist who also examined the alleged victim girl and 

plainly opined that the age of the victim girl appeared to be around 18 

years.  

13. PW11 is the investigating officer who investigated into the case and 

visited the PO. He also prepared a sketch map of the PO which is Ext-5. 

He examined the witnesses, sent the victim girl for medical examination 

and also for getting her statement recorded U/s 164 CrPC. He also 

collected the medical report and finally submitted the chargesheet 

which is Ext-6. 
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14. From the aforesaid evidence on record, it would be clearly seen that 

there is no eye witness of the alleged occurrence. All the witnesses are 

only reported witnesses. Moreover, the evidence of PW7 and PW8 

clearly appears to be hearsay. PW1 has got to know about the 

occurrence from his daughter on being asked. Same is the evidence of 

PW3 who found the alleged victim girl in the house of the accused and 

brought her back. It is therefore, the evidence of the alleged victim girl 

which might throw further light on the actual occurrence. She has been 

examined as PW2 by the prosecution.                

15. Before going further it is important to point out here that in case of 

sexual assault the evidence of the victim girl is paramount importance. 

The law is well settled that conviction can be recorded on the basis of 

sole evidence of the victim girl alone provided such evidence appears to 

be cogent, convincing and reliable. It is also well settled in law that 

evidence of the victim in case of sexual assault even need not 

necessarily be corroborated by medical evidence. But it is also true at 

the same time that such evidence of the alleged victim girl must be 

scrutinized by the court carefully and with great circumspection. On 

such careful examination of the evidence of the alleged victim girl, if the 

same inspires confidence of the Court, there is no bar in law for relying 

on her evidence alone for the purpose of arriving at the conclusion 

regarding the guilt or otherwise of the accused. 

16. Now, coming to the evidence of PW2, it would be seen that on the 

alleged day of the occurrence, she was going to school. Two boys were 

coming in a motor cycle. Suddenly, they caught hold of her and 

forcefully made her sit in the bike and took her away. The accused took 

her away to his maternal uncle’s house at Nagaon. She was kept in that 

house for a night and the accused also had sexual intercourse with her. 

On the following day, the mother and elder brother of the accused went 

there and took them back and kept her in their house for one day. 

Then, her family members went there and took her back. She had also 
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stated that the accused had his previous wife. She was brought to the 

court where she gave her statement which is Ext-2.  

17. In her cross-examination, PW2 had stated that when she got to know 

that the accused was previously married, she changed her decision. 

While she was going to school, she saw the accused in the turning of 

the school. Many students were going to school at that time. She raised 

alarm when the accused picked her up in the bike. She boarded a bus 

at Mission Charali. There were many passengers in the bus. She also 

saw traffic police but she did not tell anything to him. From Nagaon, 

she also went to Morigaon with the accused. While she was sitting in 

the house of the uncle of the accused at Nagaon, she did not tell 

anybody in the family about the incident. She had however, denied a 

suggestion that she had a love affair with the accused and that she 

voluntarily left with the accused.  

18. I have carefully considered the evidence of PW2. It would be seen that 

she was allegedly forcefully kidnapped by two boys in a bike. Her own 

evidence shows that she raised alarm and there were other students 

going to school at that time. I find this evidence of PW2 difficult to 

accept. It is highly improbable that a school going girl can be forcefully 

taken away by two bikers in a single bike in broad daylight and that 

too, from near the school while other students are already there on the 

road. This apart, her own evidence goes to show that she boarded a 

bus at Mission Charali which is a busy area of Tezpur town. There were 

other passengers in the bus but she did not complain to anyone. Thus, 

it clearly appears that she got ample chance to escape from the 

clutches of the accused but she did not make any effort to do so. She 

was also taken to Nagaon and from there, she also went to Morigaon 

with the very accused who had allegedly forcefully taken her away. She 

was also taken to the house of the uncle of the accused where there 

were other family members but she did not complain to anybody of 

anything. This is absolutely a weird conduct on the part of PW2 and for 
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that matter, any victim of such a crime. It is also not her case that she 

was put under any duress or threat by the accused but nonetheless, 

she chose to remain mum through the entire episode of events. She 

saw a traffic police at Mission Charali but did not tell him anything. She 

also did not raise any alarm in the bus which took her to Nagaon 

despite the fact that the bus was full of passengers. All these conducts 

on the part of PW2 do not appeal to the fact that she was forcefully 

taken away. Rather, all these facts give sufficient hints to the fact that 

she might have left with the accused on her own volition.  

19. PW2 has also clearly stated in her cross-examination that when she got 

to know that the accused was previously married, she changed her 

decision. This further goes to show that certainly she was not aware of 

the fact that the accused was already married but she changed her 

decision to remain with the accused immediately after getting to know 

that he was previously married. Moreover, PW3 has stated in his 

evidence that in the village meeting, PW2 clearly stated in front of the 

villagers that she voluntarily went away with the accused. This evidence 

of PW3 is clearly relevant as per Sec. 6 (Illustration-(a) of Evidence Act. 

Thus, all the aforesaid evidence on record and the conduct on the part 

of the victim girl as discernible from her evidence appears to me to be 

absolutely unnatural and gravely doubtful and it leads me to the only 

conclusion that she must have voluntarily accompanied the accused and 

all through, was a consenting party. Her evidence does not inspire 

confidence and so, cannot be acted upon to base conviction of the 

accused in this case.  

20. In the result and for the discussions made hereinabove, I am 

constrained to hold that the prosecution has failed to prove the case 

against the accused beyond all reasonable doubts. The accused is not 

found guilty of any offence as charged and as such, he is 

acquitted of the charges and set at liberty forthwith. 
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21. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 2nd 

day of March/2022. 

Typed and Corrected by me:                   

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 

 
 

 
APPENDIX-14 

 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

A. Prosecution: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS ) 

PW1 Withheld (Father of victim girl) Reported Witness 

PW2 Withheld (Victim girl) Victim 

PW3 Hasen Ali Independent witness 

PW4 Withheld (Mother of victim girl) Reported witness 

PW5 Musst. Rahima Khatun Relative witness 

PW6 Mainul Haque Independent witness 

PW7 Fakaruddin Independent witness 

PW8 Najrul Islam Independent witness 

PW9 Dr. Jharna Kakati Medical Witness 

PW10 Dr. P.K.Barman Medical Witness 

PW11 Sri Powal Hazarika Police Witness 

 
B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

NIL NIL NIL 

 
C. Court Witnesses, if any: 
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RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

NIL NIL NIL 

 
LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS: 

 
A. Prosecution: 

 

Serial 
No. 

Exhibit Number Description 

1 Ext-1/PW1 FIR 

2 Ext-2/PW2 Statement U/s 164 CrPC 

3 Ext-3/PW9 Medical Report 

4 Ext-4/PW10 Investigation Report 

5 Ext-5/PW11 Sketch Map 

6 Ext-6/PW11 Chargesheet 

 
B. Defence: 

 
 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
C. Court Exhibits: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
D. Material Objects: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
                                                                 
 

 
 

                                                                      Addl. Sessions Judge, 
                                                                                            Sonitpur:: Tezpur. 

 


